# 52 2/28/69
Memorandum 69-38
Subject: Study 52 - Sovereign Immunity (Liability for Ultrahazardous
Activities}

Review of the substantive rules of liability (particularly those
relating to concussion and vibration (Memorandum 69-37) and escaping
chemicals {Memorandum 69-39)) in conjunction with the study on inverse
condemnation has revealed a significant area of liability--liability for
ultrahazardous sctivities-~that appears to have been overlooked in the
drafting of the Governmental Liability Act. Certainly, such liability
is not expressly covered in the Act and as indicated below existing bases
for liability in the Act and elsewhere because of thelr various exceptions
and immunities simply cannot be reconciled with liability predicated on
such grounds. The staff believes that the remaining hiatus is cne that
should be filled and offer therefore a tentative solution in the form of
a draft statute (Exhibit II--pink sheets) that we ask the Commission to
consider,

The general principle applicable to ultrahezardous activities is that
one who carries on such an activity is subject to liability for harm re-
sulting from the activity even though he has exercised the utmost care to
prevent such harm. (The principle and its exceptions and qualifications
are discussed in scme detail in the attached Exhibit I. Bxhibit I is
an edited version of Chapter 21 of the latest Tentative Draft of the
Restatement of Torts, Second, relating to "Abnormally Dangerous Activities"
(formerly "Ultrahazardous Activities“).)"mhe liability arises out of the
abnormal danger of the activity itself, and the risk which it creates, of
harm to those in the vicinity. It is founded upon a policy of the law

which imposes upon anyone who, for his own purposes, creates such an
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abnormal risk of harm to his neighbors, the responsibility of making good
that harm when it dees in fact ocecur. The defendant's enterprise, in
other words, is required to pay its way by compensating for the harm it
causes, because of its special, abnormal and dangerous character.” Restate-
ment, Torts, Second § 519, Comment 4. In short, as applied to public
entities, it would require the distribution of losses resulting from ab-
normally dangerous (or ultrahazardous) activities to be spread to the
public generally rather than be left to absorption by an unfortunate few.
Existing law prcbably fails to provide similar relief. The Govern-
mental Liability Act imposes liability on a public entity for the acts
of its employees {Govt. Code § 815.2) and provides that public employees
in turn are liable for injury to the same extent as a private person
(Govt. Code § 820). However, the Act expressly immunizes both an entity
and its employee from lisbility for acts resulting from the exercise of
discretion by the employee. The precise scope of this immunity awalts
case-by-cdse judicial definition, but it would appear that its potential
reach would embrace and protect discretionary decisions to engage in
certain ultrahazardous activities. Morepver, the emphasis for this source
of liability is on "acts"; a major area of lisbility for ultrahazardous
activities is concerned with maintenance of dangerous conditions. The
Govermmental Liability Act deals directly with dangerous conditions of
public property, but its provisions are completely inconsistent with a
theory of strict liability for ultrahazardous activities. Assuming the
basic conditions of liability under the Act are met (Govt. Code § 835), the
Act provides two special defenses that eliminate ulirahazardous lisbility.
The first of these is the plan or design immunity (Govt. Code § 830.6).

This immunity is discussed in Memorandum 69-40; suffice it ~to say .here
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that many dangercus conditions (water tanks, storage facilities for explc-
sives, gas, oil, and so on} will be the product of an approved plan or
design and thereby removed as a source of liabllity. More devastating,
certainly in theory, is the ability of the entity to defend its activity by
showing the reasonableness of its acts in protecting egainst the risk of
injury crested by the activity (condition). Govt. Code § 835.4. The very
assence of ultrahazardous liability is strict lisbility despite a showing
of utrost care ¢ on the part of the defendant. If negligence could be
shown, there would be no need to rely on a theory of striect ultrahazardous
liability in the first place.

Two alternative bases of 1lability offer some relief fram the fore-

going rules. Inverse condemnation provides liability for property damage

resulting from a deliberate plan or construction. However, the fajilure
to cover personal injury and the requirement of deliberateness severely
limit inverse spplicability. Alternatively, relief might be predicated
on & nuisance theory of licbility. Professor Van Alstyme suggests that
Government Code Section 815 was intended to eliminate any public entity
liability for damages cn the ground of common law nuisence. Californis
Government Tort Liasbility § 5.10 at 126 (Cal. Cont. Ed. Bar 1964). Never
theless, Section 815 provides governmental immunity except where provided
by statute (any statute). Civil Code Sections 3479 {defining nuisance),
3491, and 3501 {authorizing civil actions) arguably provide the necessary
exceptions permitting nuisance liability. Moreover, the extremely broad
statutory definition of nuisance--

Anything which is injurious to health, or is indecent or offensive tc

the senses, or an ocbstructiecn to the free use of property, so as to

interfere with the comfortable enjoyment of life or property, .

is a nuisence. (Civil Code Section 3479)~--

would, it seems, encampass most ultrahazardous activities. Nonetheless,
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Memorandum 69-38 Exhibit I
Restatement, Torts, Second

Chapter 21 )
ABNORMALLY DARGEROUS ACTIVITIES '

Fote to Institute: As to the substitution of this term, see the
Note under § 520,

§ 519. GENERAL PRIRCIPLE

(1) ONE WHO CARRIES ON AN ABNORMALLY DANGEROUS ACTIVITY IS SUBJECT
70 LIABILITY FOR HARM TO THE PERSON, LaND OR CHATTELS OF ANOTHER RESULT-
ING FROM THE ACTIVITY, ALTHOUGH H2 H8S ZXERCISED THE UTMOST CARE TO PRE-
VENT SUCH HARM. ‘

(2} SUCH STRICT LIABILITY IS LIMITSD 10 THE KIND OF HAAL. THE
RISK OF WHICH MAKSS THE ACTIVITY ASNORMALLY DANGEROUS.

The limitation in Subsection (2}, to the kind of harm within the
risk, is supported by MMadsen v. East Jordan Irrigation Co., (1942} 101
Utah 552, 125 P. 2d 79%; Foster v. Preston Mill Co., (1954) 4% Wash. 2d
Lo, 268 P, 2d 645; Gronn v, Rogers Construction, Inc., (1960} 221 Or,
226, 350 P. 2d 1086, in all three of which blasting caused frightened
mink to kill their young, and it was held that there was no strict
liability. Also by {lepsch v. Donald, {1892) &4 tash. 436, 30 P. 991,
where blasting hurled & rock to an extreme distance, beyond anything
that could possibly have been expected. 3See also Robinson v. Kilvert,
(1889) 41 Ch, Div. €8, where the heat from defendant's mill damaged =
very delicate type of paper on the plaintiff's premises; also Chicago,
Be & Qs Re Cou v, Gelvin, (8 Cir. 1516) 238 F. 14, where the strict lia-
bility under a railroad fire statute was held not to extend to harm to

catile frighiened into a stampede.
Corment:

) 2. The general rule stated in this Section 1s subject to excep-
tions and qualifications, too numerois to be included within a single
Section, It should therefore be read together with §§ 520 to 5244, in-
clusive, by all of which 4t is limited.

b. 4s to the meaning of an “abnormally dangerous activity, see § 520.

#. The word “care” includes care in preparation, o
care n operation and skill both in operation and prep- -
aration.

d., The liability stated in this Section is not based upon any intent
of the defendant to do harm to the plaintiff, or to affect his interests,
ror is it based upon any negligence, either in attempting to carry on the
activity itself in the first instance, or in the manner in which it is
carried on. The defendant is held liable although he has exercised the
utmost care to prevent the harm to the plaintiff which has ensued. The

~liability arises out of the abnormel danger of the activity itself, and
the rigk which it creates, of harm to those in the wiei nity. It is
founded upon a policy of the law which imposes upon anyone who, for his
owvn parposes, creates such an abnormal risk of harw te his neighbors,
_the responsibility of making good thati harm when it does in fact cecur,
The defendant's enterprise, in other words, is required fto pay its way
bty compensating for the harm is causes, because of its special, abnormal

and dangerous character.



Cormment on_Subsection {2):

€. Zxiteni of nrotection. The rule of strict liability stated in
Subsection (1) appliss only to such harm as is within the scope of the
abnormal risk which is the basis of the liability. One who carries on
such an acilvity is not under strict 1iability for every possible harm
whlch may result from earrying it on., For exemple, ths thing which
makes the storage of dynamite in 2 city abnormally dangerous is the
risk of harm fo those in the wicinity if it should explode. If an
explosion occurs, and it does harm to persons, land or chattels in the
vicinity, the rule stated in Subsection (1) applies. If, however, for
some unexpecied reason a part of the wall of the magazine in which the
dynamite is stored falls upon a pedestrian on the highway upon which
the magazine abuts, the rule staied in Subsection {1} has no applica-
tion. In such a case the liability, if any, will be dependent upon
Preof of negligence in the construction or maintenance of the wall.
S0 also, the transportation of dyramite or other high explosivas by
trock through the streets of z city is abnormally dangercus for the
same reason as thail which makes the storage of such explosives abnor-
mally dangerous. If the dynamiie explodes in the course of such trans-
portation, a private person transporting it is subject to liability
under the rule stated in Subsection (1), although he has exercised the
utmost care. On the other hand, if the vehicle containing the explo-
sives runs over a pedesyrian, he cannot recever unless the vehicle

- was driven negligently.

Illustration:

1., 4, with reasonable care, earriss on blasting operations in
a closely settled rural district. The noise of the blasting fright-
end mink on B's near-by mink ranch, of whose presance A has no reason
to know. The right causes the mink to kill thelr young. A is not
liable to B for the loss of the mink.

f
§ 520, ADNORMALLY DANGEROUS ACTIVITIES

IN DETERMINING WHETHER AN ACTIVITY IS ABNORMALLY DAKGEROUS, THE
FOLLOWING FACTORS ARE TC BE CONSIDERED:

(a) WHETHER THE ACTIVITY INVOLVZS A HIGE DEGREE OF RISK OF SOME-
HARM TO THE PERSON, LANDC OR CHATTELS OF OTHERS; .

(b} WHETHER THE GRAVITY OF THE HARM WHICH MAY RESULT FROM IT IS
LIKELY T0 BE GREAT:,

(¢} WHETHER THE RISK CANNOT BE ZLIMINATED BY THE KEXERCISE OF
REASONABLE CARE;

(d) WHETHER THE ACTIVITY IS NOT A MATTER OF COMMON USAGE;

(e) WBETHER THE ﬂCTIVITY IS IRAPPROPRIATE TO THE PLACE WHERE
IT I5 CARRIED O¥; AND

(£) THE VALUE OF THE ACTIVITY TO THE COMMENITY. !
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Note to Tn=tdtate: Tha Couneil, and all »f the Advisers, agree
with the change. The foilowing observailons are offered in explana-
tlon:

l. Volume 1 of the Restatement starited out talking about an Yextra-
hazardous activity."” In Volume III, for no visible reason, this became
miltrahazardous.® The two were obviously intended to mean the same
thing, But "ultra" does not mean extra, or esven excessive. It means
surpassing, going entirely beyond. The dictionary meaning of "wltita-
hazardous" is scmething going beyend haszardous, surpassing all rislk,

It is the wrong word, since we are still in the field of risk, and the
defendant is held liable only within the scope of the risk created.
See the limitations on the liability in § 519. This is a minor obw
jection to the term,
2. "lirahazardous," as it is defined in the old Section, 1s mis-
leading. There is probably no activity whatever, unless it be the use
d¢f atomic energy, which is not perfectiy safe if the uimost care is used--
which would of course include the cholice of an absclutely safe place io
carry 1t on. Blasting is perfectly safe with the right explosives, if
1t is carried on with sm2ll enough charges in the right place. Super-
sonic jet aviation is quite safe, except for the participants, if it is
carried on over an empty pary of the Pacific, or the Antarctic continent.
The same is true of all of the other activities usually included within
this category.

3. The thing which stands out from the tases is that the important -
thing about the activity is not that it iz exiremely dangerous in 1ltself, -
but that it 4is abnormally so in relation to its surroundings. A magazine
of explosives is a matter of strict liability if it is located in the
midst of 2 city or other thickly setiled area., BExner v. Sherman Power
Const. Co., {2 Cir. 1931) s4 F. 2d 510; Bradford Glycerine Co. v. St.
Mary's Woolen Mfg., Co., {1899) 60 Ohio St. 560, 5% N.E. 528; French v.
Center Creek Powder Mfg. Co., (1913} 173 Mc. App. 220, 158 S.W. 723. It
is not, if it is located in the middlie of the desert., In rs Dilworth's
Appeal, (1879} 91 Pa. 247; Tuckashinsky v. Lehigh & W. Coal Co,, {1501)
199 Pa, 515, 49 A. 308; Kleebaver v. Western Fuse & Explosives Co., (1903)
138 cal. 497, 71 P, 617: Henderson v/ Sullivan, {6 Cir. 1908) 159 F. 46;
Whaley v. Sloss-Sheffield Steel & Iron Co., (1909) 16% aAla. 216, 51 So.
419,

The same is true of the storage of gasoline, or other inflammable
liquids, in large quantities. In a populated area this a matter of strict
1iability. Brennan Const. Co. v. Cumberland, {1907) 29 App. D.C. 554;
Berger v. Minneapolis Gaslight Co., {1895) 40 Minn. 296, 62 N.W. 336;
Whittemore v. Baxter Laundry Co., (1914} 181 Mich, 564, 148 N.W. 437; ef.
Kaufman v, Boston Dye House, (1932} 280 Mass. 161, 182 N.E. 297. But in
an isolated area it is not. Thomas v. Jacodbs, (1915) 29% Pa. 255, 98 A.
863; adams Co. v, Buchanan, (1920) 42 5.D. 548, 176 N.W. 512; Buchholz v.
Standard 011 Co. of Indlanz, {1922) 211 Mo. App. 397, 244 S.W. 973; Shell
Petroleum Co. v. Wilson, (1936) 178 Ckl, 355, 65 P. 2d 173; State ex rel.
Stewart v, Cozad, (1923} 113 Kan. 200, 213 P, 654,

The blasting cases point in all directions, largely because of the
Initial distinctlon between trespass and case, and betwsen thrown rocks
and concussion, which is now pretyy well discredited. On their facts the
cases divide fairly well along the lines thai blasting 4n & city, or in
close proximity to a highway or to very valuable property, 1s a matter for
strict 1dability, while blastirg on an uninhabited mountainside is not.
This distinetion has been made expressly in a good many cases. See Hough-
ton v. loma Frieta Lumber Co., {1907) 152 Cal. 500, 93 P. 82; McKenna v.
Pacific Electric Co., (1930) 104 Cal. App. 538, 286 P. 445; alonso v.
Hills, (2950) 98 cal. App. 2d 778, 214 P. 2d 50; Kendall v. Johnson,
(1909) 51 Wash. 477, 99 P. 310; Fresbury v. Chicazo, M. & P.S. R. Cou,
(1914} 77 Wash. 484, 137 P. 1044; Carson v. Blodgett Const. Co., (1915)
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189 Mo, App. 120, 174 S.W. 447 Waltman Hotel Corp. v, Elliott & Watrons
Eng. Co., (1%951) 137 Conn, 562, 79 A. 2d 591; City of Dallas v. Newberg,
(Tex. Civ. App. 1938} 116 S.W. 23 476,

. Compare also the cases of 04l and gas wells in the middle of thick-
1y settled communities, whichk havs been held to be a mattier of strict
liability. ZGreen v. General Peyroleum Corp., (1928} 205 Cal. 328, 270
P. 952 (residential section of Los Angeles); Tymer v, People's Gas COuy
(1892) 131 Ind. 408, 31 K.E. &1 {gas well in city); Berry v. Shell Petro-
leum Co,, (1934) 140 ¥an, 94, 33 P. 2d 953, rehearing denied, (1935; 141
Kan, 6, 40 P, 2d 359, The Texas and Oklizhoma cases rejecting the striet
liabili ty all have arisen in open country, with no particularly valua-
ble properiy near. Turner v. Big Lake 0il Co., (1636) 128 Tex., 155, 96
S.W. 2d 221; Cosden 04l Co. v, Sides, {Tex, Civ, App. 1931) 35 s.W. 2d
815; Tidal 01l Co. v. Pease, (2531} 153 0Okl. 137, 5 P. 24 389. Cf. East
Texas Oil Refining Co. v. Mabee Consolidated Corpe, {Tex. Civ. App. 1937)
103 S.W. 2d 795 {pipe 1ine); Gulf Pipe Line Co. of Oklahoma v, Alred,
(1938) 182 okl. 400, 77 P. 24 1155 (same}; Gulf Pipe IAne Co. of Oklahoma
v. Sims, (1934) 168 Okl, 209, 32 P. 23 902 (tanks and pipe line}; Gulf
Refining Co. v. Carrathers, (1939) 185 Ckl. 96, 90 P. 2d 407 {pipe line).

The same distinction is found in the cases of water stored in quan.
iy, a5 in a res ervoir. Rylands v. Fietcher was a case of a reservoir
in lancashire, which was primarily coal mining countiry; and the basis of
the declsion in the House of Lords was clezrly that this was a "non-natural®
use of the particular land, All the subsequent Inglish decisions have
borne out this interpretation of the case. Whare water is stored in large
quantity in dangerous location in a2 city, there was been strict liability.
Cahill v. Eastman, (1871) 18 Minn, 324, 10 Am. Rep. 185 (water tunnsl in
heart of Minneapolis); wiltse v. City of fed Wing, (1906) %9 Minm, 255,
109 N.W. 114 (reservoir on blurf over ¢ity); Bridgeman-Russell Co, Y.

City of Dulath, (1924) 158 Minn, 509, 197 N.W. 971 {same); Wilson v. City
of New Bedford, (1871) 108 Mass, 261 (reservoir in midst of town); Balti-
more breweries Co. v. Ranstad, (189%) 78 Md. 501, 28 a. 273 (brevery
using large quantities of water in center of Baltimore); Weaver Merc. Co.
v. Thurmond, (1911) 68 W. Va. 530, 70 S.E. 126 {tank over town); Nola v.
Orlando, (1933) 119 Czl. app. 518, 6 P, 2d 984 (flume in city): Suko ¥.
Northwestern Ice & Cold Storage Co., (1941) 186 Or. 557, 113 P, 2d 209
(tank over city of East Portland).

Bat where the water is collected in a rural area, with no particu-
larly valuable property near, thers has been no strict liability. Sute
1iff v, Sweetwater Water Co., (1926) 182 Cal. 3%, 186 P. 766 (reservoir);
Jacoby v. Town of Gillette, (1947) 82 Wyo. 487, 174 P, 2d 505 (drainage
canal}; Fleming v. Lockwood, (1907) 36 Mont. 384, 92 P, 962 (irrigation
ditch); Anderson v, Rucker Bros., (1918) 107 wWash. 595, 183 P, 70, 186 P,
293 (logging dam); Turner v. Big Lake 0il Co., (1936) 128 Tex. 155, 96
S.W. 2d 221 {ponds collecting salt water from oil well), :

4. In addition, there are a number of casss in which strict liabi-
1ity has been imposed upon activities not exiremely dangerous in them-
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selves, bui abnormally s¢ because of their location and relation to
their surroundings. For example, the following:

Shipley v, Fifty Associates, (1869) 101 Mass, 251, affirrad in
(1870) 106 Mass, 194, 8 Am. Rep, 318, Roof so constructed as to collect
lce and shed it all at once onto the highway.

Hannam v. Pence, (1889) 40 Minn. 127, 41 N.W. 657. The sare.

Gorham v, Gross, (1878) 125 Mass. 232, 28 am. Rep. 224. Unsafe
party wall so constructed as i fall onto plaintiff's land,

Shiffman v. Order of St. John, [1936] 1 All Eng. Rep. 557. Unsafe
flagpole erected on public land where ercwd expected to congregate, and
children had access to it.

- Chichester Corp. v. Foster, (1906] 1 K.B. 167, Ten ton traction
engine driven along highway, which erushed conduitis under the street,

Gas Light & Coke Co. v. Vestry of St. Mary Abbott's, (1883) 15
Q.B.D. 1. The same as to an exceptionally heavy steam roller.

Compare the following ceses of "absolute nuisance,” apparently de-
clded on the same basis: Copper v. Dolvin, { 1886) 88 Iowa 757, 25 N.W.
59 {projecting eaves shedding water outo adjoining land); Bixby v. Thur-
ber, (1922} 80 N.H. 411, 118 A. 99 {building’ shedding water onto street,
where it froze); Joseph Schlitz Brewing Co. v. Compton, {1692) 142 Ill.
511, 32 N.E. 693 (same); Davis v. Nlagara Falls Tower Co,, (1902) 171
N.Y. 336, 64 N.B. 4 (tower collecting ice and shedding it onto plain-
tiff*s land).

The English couris have had 1ittle trouble with all this, because
1t has been recognized from the beginning that Rylands v. Fletcher is
limited to a "non-natural® activity, and that "non-ratural" means in-
appropriate to the place where it is carried on. Much of the rejection
of that case by what is now a dwindling minority of the American juris-
dictions has been due to the prevalence of the idea that activities
mst be classified as such, and that 4f there is strict Yiability for
an activity at all, there must always be striet 1iability for it in all
places and under all circumstances, This is certainly not yrue.

The Advisers and the Council all agree that “ulirahazardous” is to
be discarded. Since it appears to be impossible to formulate a "defini-
tion" which will include both the use of atomic energy and a water tank
in the wrong place, the decision has been: (1)} to refer to “abnormally
dangerous" activities, borrowing the term from § 509 as to domestic ani-
mals, and {2) t state this Section in terms of factors to be taken inte
account, replying on the Comments for explanation. '



Qomment:

2. This Section deals only with the factors which determine whe-
ther an activity is abnermally dangerous. The general principle of
striet liability for abnormaily dangerous activities is stated in
§ 519, The limitations upon such liability are stated in §§ 5215244,

b, Distdinguished from negiigenece. The rule siated in § 519 4s
applicable ito an acidvity which is carried on with all reascnable
care, &nd which is of such uwiility that the risk which is involved in
it cannot be regarded as so great or so unreasonzble as to make it
negligence o carry on the activity at all., {See § 282), 1If the
utility of the activity does not justify the risk which it creates, it
may be negligence merely to carry it on, and the rule stated in this
Sectilon is not necessary to subject the defendsnt to liability for
harm resulting from i,

c. Helation to nuisance. If the abnormally dangerous activity
involves a risk of harm to others which suhstantially impairs the use
and enjoyment of neipghboring lands, or interferes with rights common
to all members of the public, such impairment or interference may be
actionable on the basis of a public or a private nuisance, (See § 522,
and Comment a under that Section). 'The rule af sirict liability sta-
ted in § 519 frequently is zpplied by many courts in such cases under
the name of “absclute nuisance,® even where the harm which results is
physical harm to person, land or chattels.

d. Puorpose of activily, In the great majority of the cases
which involve abnormally dangerous activities, the activity is car-
ried on by the actor for purposes in which he has a financial inter-
est, such as a business conducted for profit. This, however, is not
essentlal to the existence of such an activity. The rule here stated is
equally spplicable where there is no pecuniary benefit to the actor.
Thus a private owner of an abnorma2lly dangerous body of water who keeps
it only for his own use and pleasure as a swimming pool is subject to
the same liability as one who operates a reservoir of water for profit.

e, Not limited to_ the defondani's land. In most of the cases to
which the rule of strict lizbility is applicable, the abnormally danger-
ous activity is conducted or land in the possession of the defendant.
This, again, is not.-necessary to the existenca of such an activity., It
may be carried on in a public highway or other public place, or upon the
land of another,

f. “"pbnormally dangeroug.” For an activity to be abnormally dan-
gerous, not only must it create a danger of physical ham to others, but
the danger must be an abnormal one, In general, abnormal dangers arise
from activities which are in themselves unusual, or from unusual risks
created by more uswal aciivities under particular circumstances, In
determining whether the danger is abnormal, the factors listed in Clau-
ses (2) to (f) of this Section are all to be considered, and are all of
importance. Any one of them is not necessarily sufficient of itself in
a particular case, and ordinarily several of them will be required for
strict liability. Because of the interplay o¢f these vartous factors,
it 1s not possible to reduce abnormally dangerous activities to any ex-
act definition. The essential question is whether the risk created 1s
so unusual, either because of iits magnitucz or because of the circumstan-
ces surrounding ii, as to justify the imposition of strict 1ilability for
the harm which results from it, even though it is carried on with all
reasonable care,
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£« Rigk of naym. In crder for an activity to be abnormally dan.
gerous, it must involve & high degrse of risk of sericus hare to the
persorn, land or chattels of others. The harm threatened must be major
in degree, and sufficiently serious in iis possible conseguences to
Justify hoelidirg the defendant stirictly responsihle for subjecting
others 1o an unusual risk, Tt is not enough that ihere is 2 recog-
rizable risk of some relatively slight harm, even though that risk
might be sufficient to make the actor's conduct negligent if the
tility of his conduect did noi outweigh 1%, or if he did not exercise
reasonable care in condecting it.

Some activities, such as the usz of atomic energy, necessarily and
inevitably involve such major risks of harm to others, no matter how or
where they are carried on. Others, such zs the storage of explosives,
necessarily involve such risks unless thsy are conducted in a remote
place, or to a very limited extent. S3i1l others, such as the opera-
tion of a ten ton traction engine on the public highway, which erushes
conduitis beneath it, involve such a risk only because of the place
where they are carried on. In determining whether there is such a
major risk, it may therefore be necessary to take into account the place
where the activity is conducted, as to which see Comment L

Comment on Llause (e):

h. Risk not sliminated by reasonable care. 4 second importani face
tor to be taken into account in determining whether the activity is abnor.
mally dangerous, is the impossibility of eliminating the risk by the exerw
¢ise of reasonable cars, Mosi ordinary activities can be made entirely

-_ag;@gyhgggaggﬁaking of all reasonable precautions; and whem such safety
camdtBe achieved, there i1s good reason io regard the danger as an ab-
normal ohe.

There is prodably no activity, unless it is perhaps thewse of
atomic energy, from which all risks of harm could not be eliminated by
the taking of all conceivable precautions, and the exercise of the ut-
most care, particularly as ito the place wher e it 1s carried on., Thus
almost any other activity, no matier how dangerous, in the center of the
Antarctic continent, might be expected to involve no possible risk to
anyone except those who engage in ii, It is not necessary, for the fac-
tor stated in Clause (c), that the risk be one which no conceivable pre-
cautions or care could eliminate., What is meant here is the unavoidable
risk remaining in such activities, even though the actor has taken all
reasonable precautions in advance, and has exercised all reascnable care
in his operation, so that he is not negligent, The utility of his conduct
may be such that he is socially justified in proceeding with his activity,
but the risk of harm which is inherent in it after he has taken all reas-
oneble precautions rsquires that it be carried on at his peril, rather
than at the expense of the innocent person who suffers harmm as a result
of 1t. Thus the manufacturs, in a city, of certain explosives may in-
volve & risk of detonation in spite of everything that the manufacturer
may reasonably be expected to do; and while hs may not be negligent in
manufacturing the explosives at all, he is subject to strict liability
for an abnormally dangerous activiiy,

A combination of the factors stetad in Clauses (a), (b) and {(c), or
sometimes any one of them alone, is commonly expressed by saying that the
activity ls "ultrahzardous,® or "extra-hazardous," Liability for abnor-
mally dangercus activities is not, however, a matter of these three fac-
tors alone, and those stated in Clauses (d), (e), aand {f) must still be
taken into acecount,
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Comment on Clause {d):

4. (Common usage. An actlvity is & natter of common usage if it is
custoEérily carried on by the gresat mass of mankind, or by many people
in the community. It does not csase to be sc because it is carried on
for a purpose peculiar to the individual who engages in it. Certain
activities, notwlthstanding their recognizable danger, are so generally

carried on as to be regardsd as customsary. Thus automobiles have come
into such general use that their operation is a matter of common usage.
This, notwithstanding the residos of unaveidable risk of sericus harm
which may result even from their carefcl operation, is sufficient to
prevent them from belng regardsd as an abnorrslly dangerous activity.
On the other hand, the operation of a tank, of any other motor vehicle
of such size and weipght as io be unusually difficult to control safely,

~or to be likely to damage the ground over which it is driven, is not
vet a usual activity for many people, and therefore the operation of
such a vehicle is abnormally dangerous.

While blasting is recognized as a proper means of excavation for
building purposes, or of clearing woocdland for cultivation, 1% is not
carried on by any large perceniage of the population, and therefore it
is not a matter of common usage. Likewise the menufacture, storage,
transportation and use of high explosives, although necessary to the
construction of many public and private works, are carried on by only
a comparatively small number of persons, and therefore are not matters
of common usage. 3o likewlse, the very nature of o0il lands and the es-
sentlal interest of the public ia the production of oil require that oil
wells be drilled, but the dangers incideni to the operation are charac-
teristic of oil lands, and not of lands in general, and relatively few
persons are engaged in the activity.

The vsual dangers resuliing from an activity which is one of common
usage are not regarded as abnormal, even though a serious risk of ham
cannot be eliminated by all reasonable care. The difference is sometimes
not so mach one of the activitiy itseilf, as of the manmer in which it is
carried on. Water collectad in large quantity in a hillside reservoir
in the midst of a city, or in coal mininz country, is noct the activity
of any considerable portion of the nepalation, and may therefore be re-
garded as abnermzlly dangerous; while water in a cistern, or in house-
hold pipes, or in a barnyard tank supplying cattle, although 1t may in-
volve much the same danger of escape, differing only in degree if at all,
still is a matter of common vsage, and therefore not abnormal. The same
is true of gas and electricity in househeld pipes and wires, as contras-
ted with large gas storage tarks or high tension power lines, | Fire in a
fireplace, or in an ordinary railway engine, is a matier of common usage,.
where & traction engine shooting out sparks in iis passage along the pub-
1lic highway is clearly an abnormal danger,

Comment on Clause (e):

Jo Locality, The fourth factor ito be taksn into account in deter-
mining whather an activity is abnormally dangerous is the place whers it
is carried on., If the place is one inappropriate to the particular actl-
vity, and other factors are preseni, the danger created may be reganrded
as an abnormal one,

Even a magazine of high explosives, capable of destroying everything

within a distance of half a mile, does nol necessarily create an abnormal
danger if it is located in the midst of a desert area, far from human
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habitation and all property of any considerable value., The same is true
of a large storage tank fiiied with some highly inflammable liquld such
as gasoline, Blasting, even with powerful high explosives, 1s not ab-
normally dangercus if it is done on an uninhabited mountainside, so far
from anything of considerabls value likely to be harmed that the risk,
if it does exist, is not a serious ons. On the other hand, the same
magazine of explosives, the huge siorage tank full of gasoline, or the
blasting operations, all become abnormally dangerous if they are carried
on in the midst of a c¢ity.

So likewise, the collection of large quantities of water in irriga-
tion ditches, or in a2 reservoir in open country, usually is not a matter
of any abnormal danger. On the other hand, 1f such a reservelr is con-
structed in a coal mining area which is honsycombed with mine passages,
or on a bluff overhanging a large city, or if water is collected in an
enorrous tank standing above the same oily, there is abnormal danger and
strict 1iability when, without any negligsuce, the water escapes and does
harm,

In other words, the fact thai the activity is inappropriate to the
place where it is carried on is & factor of importance in determining
whether the danger is an abnormal one, This is sometimes expressed,
particularly in the English cases, Dy saying there is strict liabllity
for a "non-natural" use of the defendant's land.

There are some highly dangerous activities, which necessarily in-
volve a risk of serious harm in spite of all possible care, which can
only be carried on in a particular place., Cozl mining must be done where
there is coal; oil wells can only be located where there is oil; and a
dam impouding water in a stream can only be situated in the bed of the
stream. If such activities are of sufficient value to the community
{see Comment k), they may hot be regarded as sbnormally dangerous when
they are so located, since the only place where the actlivity can be
carried on must necessarily be regarded as an appropriate one,

Comment on Clause §f!:

k. Value to the community. Even though the activity involves a
serious risk of harm which canmot be eliminated wlth reasonable care,
and it is not a matter of common nsage, its value fo the community may
be such that the danger will not be regarded as an abnormal one, This
is true particularly where the community is largely devoted to such a
dangerous enterprise, and its prosperity largely depends upon it, Thus
the interests of a pariicular town, whose livelihood depends upon such
an activity as manufacturing cement, may be such thazt cement plants will
be regarded as a normal activity for that community, wotwithstanding the
risk of serious harm from the emission of cement dust. There is an anal-
ogy here to the consideration of the same elements in determining the ex-
istence of 2 nuisance, under the rule stated in § 831; and the Comments
under that Section are applicable here, so far as they are pertinent.

Thus in Texas and Oklahoia, & properly conducted oil or gas well
at least in a rural area, is not regarded as abnormally dangerous,
while a different conclusion has been reached in Xansas and Indiana,
California, whese oll indusiry is far from insignificant, has condlu-
ded that such a well drilled in 2 thickly settled resideniizl area in
the city of los Angeles is 2 matter of strict liability.
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In fngland, "z piuvial countiry, where constant streams and abun-
dant rains make the slorage of water unnecessary for ordinary or general
purposes, ¥ a large reservoir in an inappropriate place has been found to
be abnormally dangerous. In West Texas, a dry land whose livestock must
have water, such a2 reservoir is regarded as “a natural and common use
of the land," The zame conclusisn has besn reached by many of the weste
ern states as to irrigaticn diiches.

Comprent:

t. Funciion of court. Wheiher the actlvity is an abnormally dan-
gerous one is to be deilermined by the court, upon consideratlon of all
the factors listed in this Section, and the weight givem to each which
it merits upon the facts in evidence., In this it differs from questions
of negligence. wuhether the conduct of the defendant has been that of a
reasonable man of ordinary pruderce, or in the altermative has been neg-
ligent, is ordinarily an issue to be left to the jury. The standard of
the hypothetical rsasonable man is essentially a jury standard, in which
the court interferes only in the clearest cases. A jury is fully compe-

tent to decide whether the deferdant has properly driven his horss, or
operated his train, or guarded his machiney, or repaired hls premises,
or dug a hole. The impositicn of strict liability, on the other hand,
involves a characterization of the defendent's aciivity or enterprise
itself, and a decision as tc whesher he is free o conduct it at all
vithout becoming liabke for the hzrm which ensues even though he has
used all reasgnable czre, This calls for a decision of the court; and
it is no part of the province of the jury to decide whether an indus-
trial enterprise upon which the community's prosperity might depend is
located in the wrong place, or whether such an activity as blasting is
to be permitted without liability in the center of Chicago)

§ 520B. LIABILITY 1C TRESPASSERS

A POSSESSCE OF LAKD HAS WO STRICT LIABILITY 70 ONE WHO PURPOSELY
OR HZGLIGENTLY TRESPASSES OF THE LAND FOR HARM DONE 70 HIM BY AN
A3RORMALLY DAXGTIROUS ACTIVITY WHICE THE POSSSSSCR CARRIES ON UPGH THE
LARD, EVEN THOUCH THE TRESFASSER HAS NO REASON TO KNOW THAT SUCH AN
ACTIVITY IS CONDUCTED THERE.

Caveal: fThe Instliule expresses no opinion as ‘o whether there may
oe strict liability to those who irespass accidentally, inadvertently,
or by an innoceni mistake.

dote to Institute: This parailels § 511, as to dangercus animals,
The rule should cbvicusly be the same. Only two cases have been found
bearing on this Section. Melshee v, Norfolk & Southern R. Co., (1508)
147 N.C. 142, 60 S.E. 512, and St. Joseph Lead Co. v. Prather, (8 Cir.
1956} 238 F. 23 301, both involved irespassers shooting at stored dyma-
mite. Both denied strict liability, although the second case allowed
recovery on other grounds,

Comment:

a. The rule stated in this Section is based upon the same consider-
ations as the rule siated in § 333, as to trespassers and negligence.
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§ 520C. LIABILITY LICENSERS ANDZ INVITEIS

=
&

T
RZSULTING FROM AN AZNORMALLY DANZZAOUS ACTIVITY WEICH Hi 3
UPON THE LAND, 70 PERSONS CORING UPON .4y LAND TN THE EXERCISE OF A
PRIVILEGE, WHETHER DERIVED FROM HI3 CONSTNT OR CTR=2WI SE.

A POSSESSOR OF LAND IS SUBJECT 10 STRIGT LTABILITY FOR
AC ; Ca

"

Note to Institute: This parallels § 513, which states a similar
rule as to dangerous animals, It seems obvicus that the Ssctions
should state the same rule. Cazses under tais Section are lacking.,

In Read v. J, Lyons & Co., (1947) 4.C. 1k€, & government inspector
in a plant marufacturing high explosives was injured when the place
blew up. It was held that there was no sirict iiabiiity to him, be-
cause the rule of Rylands v. Fletcher was limited te ths "escapa” of
something from the defendant's land, and so to persons outside of it.
There is no similar case in the United 5tates. It looks like a case
of assumption of risk, In %.I. Dt Pont de Hemours & Co. v. Cudd, (10
Cir. 1949} 176 F. 2d 855, upen parallel facts, recovery was denied on
that ground.

§ 521, ACTIVITY CARRIFT CN UNDER PUSLIC SANCTION

THERE IS NO STRICT LIAJILITY FOA Al a3RORMALLY DANGEROUS
ACTIVITY IF IT I5 C4RRIZD ON IN PURSUANCE OF A PUBLIC DUTY IMPOSED
UPON THE ACTOR, OR & FRANCHISZ CR AUTHORITY CONFERRING LEGISLATIVE
APPROVAL OF THE ACTIVITY.

Note to Institute: This parallels § 517, on dangerous animals.
See the Note to that Sectionm. —mi, . Ah .o allached 4o Do 2nd of

Aol Zxbohir = TIW
Comment: -

a. A public offici 1 a part of whose duties is to make or store
high explosives in large guantities is not subject to the strict liabi-
1ity imposed by the rule stated in § 519, FKe is not liable unless he
is negligent in the menufacture or kesping of the sexplecsives, er has
selected a place for storing them which makes their siorage unnecessa-
rily dangerotis in the event of an explosion. On the other hand, he is
liable if he neglizently [ails to exercise in these particulars that
care which the highly dangerous character of the matter of which he has
the custody recuires him to exercise. 30 o0, a cormon carrier, in so
far as it is reguired to carry exclosives cffsered to it for transporta-
tlon, is not liable for harm done by their explosion, unless it has
failed to take that care in their carriage which their dangerous charw
acter reguires,

b. Even where there is no duty to engage in the abnormally danger-
ous activily, the defendant may be protected from strict 1iability by a
sanction conferred by the legislature, under circumsiances such as to
indicate approval of the activity sufficient to confer immunity. Nor-
mally this is the case when, under a franchiss ghven to such a defendant
as a cowron carrizr, 11 is anthorized but not required to accept danger-
ous comrodities for transportation. It may likewise be the case where
the legislature grants to a defendant authority to engage in an activi-
ty of the abnormally dangerous kind, as where, in wartime, a defendant
is authorized to construct znd operate a piant making explosives in an
area of specital dangzer.
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On the other hand, it is not syery aonthorizaiion or permission to
engage in an activiiy which can be taken to confer lmmunity from strict
1liability, by ziving such approval to the activity zs to indicate an in-
tent that the defendant shall net be liable. In the absence of special
circumstances indicating such an intent, the normal interpretation of
the act of the legislature in granting a ‘ranchise or zuthority to act
in such a manner is that the defendani is authorized to proceed, but
must be sirictly responsible if the asiivity in fact results in hare
to those in the vicinity.

§ 522. Conrminuring Acrrons oF Tuirp Per-
soNS, ANIMALS AND Forcis oF NATURE.

One carrying on an ultrahazardous activity is
liable for harm under the rule stated in § 519, al-
though the harm is caused by the unexpectable

(a) innocent, negligent or reckless conduct of

a third person, or
(b) action of an animal, or
(¢} operation of a force of nature.

Cateat: The Institute expreeses mo opinion as to wheiher the
fact that the harm is dore by an ect of o third person which is not
only deliberate hut intended to bring sheui sueh harm, velieves from

™y

tiability one whe carcies on an ultrahazardous zetivity,

Kote to Institute: The Counecil, and nine of the Advisers, wish
to retain this Section as it stands. This is consistent with the posi-
tion taken in § 510, as to danzerous animals; inconsistent with that
taken in § 504 as to animal trespass.

The Reporter, and three of ihe advissrs, wish to make the follow-
ing change:

ONE WHO CARRIES OF AN ABNCRMALLY DANGEROUS ACTIVITY HaS HO STRICT
LIABILITY FOR #aR¥ DONZ 3Y THE ACTIVITY IF THE EARM IS 3ROUGHT ARQUT
BY THE INTHERVENTION OF TEE UNFORESERABLE

{a} OPZRATION OF 4 FORCK OF NATURE,

(b) ACTION OF AHOUYHER 4NDMAL, OR
a

e

(e) IKTENTICHAL, RECKIESS OR NEGLIGENT CONDUCT OF 4 THIRD PERSON.

With deference o the Council and the distinguished advisers, the
Reporter is unable to find any case which supporis the old Section,
here retained. The ixplanatory lotes of the original Reporter ignore
1te The only explanation for it is in the old Comments a and b below;
and the only shadow of authority in support of it lies in the two or
three confused and unceriain cases as to dangercus animals cited in
the Note to § 510, Oppnsed to it, and supporting the propossd
change, are the following cases:

1. 2t of God:

[

Hichols v, Marsland, (1876) 2 Ex. Div, 1. Defendant's dam was
washed oul by a rainfall which was found to be beyond all reasonable
expectation or foresight. It was held that there was no strict liabi-
1ity because of the interveming act »f God. '
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Bratton v. Rudnick, (1933) 283 Mass. 556, 18& N.E. 669. The same,

Golden v, Amory, (1952) 329 Mass. 484%, 109 N.E. 2d 131, Defendant's
dike, restraining = river, was washed out by the 1938 hurricane. Held,
no strict liability becauss of the act of God.

Murphy v. Gillum, {1898) 73 Mo. App. 487. 4an unprecedented frost
calsed seepage fro m defendani's dam embankmeni, Held, no strict liabi-
1ity because of the act of Cod.

Sutliff v, Sweetwater Water Corp., (1%20) 182 Cal. 34, 186 P. 746,
The defendant's reservoir was washed out by a flood resuiting from ex-
traordlinary rainfall, One reason given for rejecting strict liability
ts that this was an act of God.

Jagoby v, Town of Gillette, {1947} 62 Wo. 487, 174 P. 2d 205. The
defendant's drainage canal overilowed because of a flocd cavnsed by melt-
ing snow, One reason for rejecting strict liabllity was that this was
an act of Cod.

MeDougall v, Snider, {(Ont. 1913} 15 Dom. L. Rep. 111, Defendant's
mill pond overflowed because of an extraordinary and unforeseeable rain-
fall. Held, no striet liability because of the act of God.

2. Animalis:

Carstairs v. Tavior, {1871) L.R. é Ex. 217. & rat gnawed a hole 4n
defendant's water box, and the water escaped ani damaged plaintiff's
goods. One reason given for rejecting striet liabiliiy was the interven-
ing cause,

3. Acts of third persons:

Box v, Jubb, (1879) &4 Ex., Div. 76. Defendant's reservoir overflowsd
when the owner of another reservoir upsirsam released a2 large quantity of
water, Held, no strict liabiliiy because of the unforeseeable interven-
ing cause,

Rickards v. Lothian, [1913] 4.C. 263. Defendant’s lavatery basin
overflowed when some malicious third person plugged it up and turnesd the
water on full, The water damaged plaintiff’*s goods below. One reason
given for rejecting strict liabilily was ihe unforesesable <dntervening
cause,

Smith v. Great Western R. Co., {1926) 42 Times L. Rep. 391. 4 ship-
per delivered a tank car full of oil tw defendant carrier in bad condi-
tion, so that 41t leaked before defendant had any opporiunity to remedy
it. Held, no strict lizbility; because the act of thne third party in
delivering the car in such candition was the responsible cau ge.
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F’al MrAn V.

J 280 ¥ass. 161, 182 M.E. 297.
ghly inflammable petroleum prod-
am, where it was ignited by a
- : . 1hiz fire damaged plaintiff's
31ity, because the act of the third party

Cohen v, Brociton Savings 3ank, {1@ 71 320 Mass. 690, 71 N.E, 24
109, & vandal got int defendantts bzsement, 2nd opened the drainage
valve of the steam heating system. T’zic causeci water 0 drain out, and
an an automatiic pump to pump it out so that it flowed onto plaintiffts
lznd. Held, no striect 1ilability, one reason given being the interven-
ing act of the third parygy.

Kleebaver v. wWestern Fise & Tvplosives Lo., (1%03) 138 Cal. 497, 71
P. 617. A Chinese murderer, phursued by thz police, took refuge in the
defendant's magazine of explosives, and Lumitted suicide by blowing up
the magazine W escape capiure. One reason given for rejecting strict
liability was that the harm was brought about by a cause “entirely oute
side of the defendznt's control.®

McGehee v, Norfolk & Southern R. Co., (1908) 147 N.C. 142, 60 5.%.
912, Defendant storsd explcsives in a building on its land, Plaintiff,
standing on the highway, shot at the building without knowing what was
in it. - The explesion injured him. Held, ne strict liability., One
reason gilven was the unforeseeable character of the plaintiff’s inter-
vening act.

Langabauegh v, #nderson, (1907} A8 Onto St. 131, €7 N.E. 286, Crude
oil stored in large quantity escapsd from defendant's premises, flowed
past plaintiff*s building into a ereek, was ignited there by the fire
of a third person, and burned back to laint‘lff's building. One reason
given for rejecting strict liability was that the fire of the third per-
son was the responsible cause.

Davig v. dtlas Assurance Co., (1925} 112 Chio St. 543, 147 K.E, 913,
Under a statute providing strict liability for fires originating on rail-
ways., The escape of fire from a locomotlve was caused by the release of
gasoline vapor in ihe vicinity, by the employees of the plaintiff, Held,
no liability in the abssnce of negligence, The court relied on the com-
mon law rule that there is no sitrict liability where the escape 4s due
to the unforeseeable act of a third party.

Comment:

a. Rationale. The reason for imposing absolute
liahility upon those who carry on uitrahazardous ac-
tivities is that thev have therchy for their own pur-
poses created a risk which is not a usual incident
of the ordinary life of the community. If the risk

-



who take part in the activiiy or come within its range will be subjec-
ted, (See § 496D).

- d. The risk is commonly assumad by one who takes part in the acti-
vity himself, as a servant, an independent contractor, a member of a
group carrying on a joint enterprise, or as the employer of an indepen-
dent contractor hired to carry on the activity or to do work which must
necessarily involve it., Thus & plaintiff who accepts employment driv-
ing a tank truck full of nitroglycerin, with knowledge of the danger,
must be taken to assume the risk when he is injured by an explosion.

e. Likewise the risk is comnronly assumed when the plaintiff, know-
ing that the activity is belng carried on, and aware of the risk which
it 4nvolves, voluntarily proceeds to encounter the risk by coming within
range of 3t., Thus one who voluntarily enters land on which he knows- that
blasting is going on, and so brings himself within range of the abnormal
risk which he knows to exist, must be taken to assume the risk of harm
resulting from any unpreveniable miscarriage of the activity, although
he does not assume the risk of any negligence in the operation unless he
knows of it.

f. As in other situations which involve assumption of risk, the
pleintiffts accspiance of the risk must e voluntary, and he does not
assume the risk where the defendant's conduct has forced upon him the
choice of two unreasonable alternatives., (See § 496E). 1In particular,
he is not required to forego the exerclsa of a valuable right or privi-
lege merely because the defendant's activity has made it dangerour, un-
less the danger is so exireme that the centinued exercise of the right
or privilege is clearly quits unreasonable., A possessor of land is not
required to abandon the land and move away from 14, merely because the
defendant has set up a powder mill in such proximity to 1t that there
13 danger in the continued use of the land, In such cases, howaver, the
plaintiff may be entitled fo assume, uniil he knows the contrary, that
the danger has been reduced to a minisum by all reasonable precautions,

T1lustrations:

1. A maintains a magazine of explosives in dangerous proximity
to a public highway. Knowing of the presence of the magazine, B
drives along the highway past it. While he 1s doing so he is in-
jured by the explosion of the magazine. B is not barred from re-
covery from 4 by assumption of the risk.

2. A carries on blasting operations in dangerous proximity to
the public highway. He posts a large warning siga, and stations 2
flagman to stop automobile drivers and inform them that there wiul
be a delay of five minutes. B, driving on the highway, is stopped
by the flagman, told of the blasting, and asks o wait. B refuses
to wait, insists on procesding on the highway, end is injured by
the blasting. B is barrsd from recovery from A by his assamption
of the risk.

-16w



ge A rlaintiil who makes us. of ths serviﬁes of a common carrier

or other oubLic utziiuu may ordins 1y sssume that they involve no abe
normal danger. His : 7 the public, to make use of
such services is a determining whether he
voluntarily =ssumas rmzl, Whars, hDowsver,
the sarvices ren:iereu 1 pecessarily involve an
abnormally dacgerou if, knowing this, volun-
tarily elects o gva" rez alternatives open to
kim, he =2y siill azsume senger who chooses to
travel oy air in an abnor 5 ) lane, still of experi-

ental ecnerzcter, atb supnr:ar¢“ aped, wil¢ assume the risk inseparable
from that iyvoe of trans even thouzh the plane is provided by

=

gommotn carriar,

Tliustration:

3. o7y in which it is necessary to use elec-
tric curre ;oltage, Te contractw with B Electric
Gcmpﬂr fzp the necessary current. B constructis
kigh b:ﬂ #s which carry a curreni of 20,000 volts
inte 4's any negligence on the part of B, the cur~
rent 8aCdpeb anu 4t factory. A is barred from recovery 7rom
B Company oy ! n of ths risk.

§ 524, CONIRIZULORT

(1) EICE Gy {2), THE CCRTRIBUTORY NEGLI~
GENCE CF TiHZ PL&” o TO :2 STRICT LIABILITY OF
OHNE WHG CAREIES LRCUS ACTIVITY.

(2) THEE PLATHNTIFF'S CONTRI: Y NEGLIGENCE IN KNOWINGLY AND
UNREASONABLY SURIZGTIHG HTMSALF TO THE KISK CF HARM FROM THE ACTIVILL
IS 4 DEFENSE TG SUCH LIABTLITY.

Note to Instituze: Thls parellelis § 515, as to strict llabllity
for animals. :

Comment:

a, Since the siriel lisbiilty of one who carries cn an abnormally
dangerous activity is pot founded on hls regligence, the ordinary con-
tributory nesligence of the plaintiff is not a defense to such an ac-
tion. The reason is ths pelicy of the law which places the full re-
sponsibility for preventing the harm s wnich results from such abnormally

dangerous activities upon
 ownormal risk.

e person who has subjecied others to sach

Thus in the ordinary case the coniributory nagligence will not bar
recovery on the basis of such strict liabllity. Thils is true where the
plaintiff merely fails exare ise ressonable care to discover the ex-

istence or presence of ne
harm which may result fro=
ing along the highway, and
would warn him of blasting
not barred from recovery

J—

S

activity. or to take precautions against the
i anus ohe wWho is inattentive while driv-
trercrore fails to discover a sign which
operations ahead endangering his passage, 1is
sontributory negligence,



b. On the other hand, the vlaintlff is barred Yy his voluntary as-
sumption o? the risk, as stated in § 523; and on the same basis, he is
barred by his coniributery neglizence when he intentionally and tnreason-
ably subjects himself to a rizk of harm from the abnormally dangerous
activity, of which he knows, This kind of contiributory ne;ligeZCe
which consists of voeluntarily and unreasonably encountéring a know; risk
frequently is called either coniribuiory negligence, assumption of risk '
or both. #&s te the relation batween the two defenses, ses*§ 4964, '

Thus one who, without any necessity for doing so whiech is commensu-
rate wlth the risk invelved, knolagly brings himself within range of an .
abnormalily dangerous activity, carnet recover against the person who
carries on the activiiy, One who, driving aleng the highu%y, 52685 &
sign and_a flggman warning him that 5lasting operations are under way
ahead which will endanger bhis passage, and nevertheless insists upon
proceading, cannoi resover whea he is injured by the blast.

1. 4 driving on the highway, attempis fo pass a truck of the
B Company on a narrow road., The truck is plainly marked “Danger,
Dynemite," but 4, being intent on the road and upon passing B, neg-
ligenFly falls fo cuserve the sign. In passing, A& negligently tries
to drive through so narrow a space that he collides with the truck
and causes the dynamitc ¢ explode. A's personal representative is
not barred from recovery against B Company under a death statute,

2. The same facits as Ilastration 1, except that 4 reads the
sign. 4's representative is barred from recovery.

§ 5244, PLAINTIFF'S AZNORMALLY SENSITIVE ACTIVITY

THERE TS NO STRICT LIASTLITY FOR HAEM CAUSED BY AN ABNORMALLY
DANGEROUS AGTIVITY IF THE HARM WOULD HOT EAVE RESULTED 3UT FOR THE
ABNORMALLY SENSITIVE CHARACTER OF THE PLAINTIFF'S ACTIVITY.

Note to Institute: This Section is new. The Advisers agree that
it should be added; also the Couneil, There are three cases clearly
supporting the rule, in all of whieh the defendani's high tension elec~
tricity caused electrical interference with the plaintifi*'s telegraph
_--munications. ZHastern & South African Tel. Co. v. Cape Town Tramways
Co., [1902] 4.C. 3Bk; Lake Snore & M.5. R. Co, v. Chicago, L.5. & S.B.
R. Co., (1911} 48 Ind. App. 584, 92 W.E. 989; Postal Telegraph-Cable
Co. v. Pacific Gas & Flec. Co., {1927) 202 Cal. 382, 260 P. 1011, See
alsc Robinson v. Kilvert, {1889) 41 Ch. Div. 88, where abnormal heat
from the defendant's mill damaged a very sensitive type of paper which
the plaintiff kepi for sale on nis premises, and recovery was denied
on the same principle.

An analogous case in the field of nuisance is Amphitheatres, Inc.,
v. Portland Meadows, (1948) 184 Or. 336, 198 P. 2d 247, where light
from the defendant!s raceirack interfered with the plaintiff's outidoor
motion picture theatre. This czse cites and relies on the other four.
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b. On tke other hand, the plal ff is barred by his voluntary as-
sumption of the risk, az stated in § 523; and on the same basis, he is
c¢e when he intentionally and unreasonw
ably subjects himself to a risk of harm from the abnormally dangerous
activity, of which he Ymows, This ¥%ind of coniributory negligence,
which censists of veluntarily and unreascnably encountering a known risk,
frequently is calied either contributory negligence, assumption of risk,
or both., As to %the relation botwesn the iwo defenses, see § 4964.

Thus one who, withoul any necessity for doing so which is commensu-
rate with the risk involved, knoingly brings himseif within range of an -
abnormally dangerosus activity, cannct recover against the persen who
carries on the activily. One who, driving along the highway, sees a
sign and a flagman warning him that blasting overations are under way
ahead which will endanger his passage, and nevertheless insists upon
proceeding, cannot recover when he is injured by the blast.

1. A driving on the highway, attempis to pass a truck of the
B Company cn a narrow road., The truck is plainly marked “Danger,
Dynamite,® but 4, being intent on the rodd and upon passing B, neg-
ligently feils to couserve the sign. In passing, A negligently tries
to drive through so narrow a space that he collides with the truck
and causes the dynamite ic cxplode. A's perscnal representative is
nei barred from recovery zgainst 3 Company under a death statute.

2. The same facts as Illustraiion 1, ecxeept that 4 reads the
sign. A's representative is barred from recovery.

§ s2ha, PLAINTIFF'S AZNORMALLY SENSTTIVE ACTIVITY

THERE IS MO STRICT LIABILITY FOR HARM CAUSED BY AN ABNORMALLY
DANGEROUS AGTIVITY TF THE HARM WOULD NOT HAVE RESULTED BUT FOR THE
ABNORMALLY SENSITIVE CHARACTER OF THE PLATNTIFF'S ACTIVITY.

‘Note to Institute: This Section is new. The Advisers agree that
1t should be added; alsc the Councili, There are three.cases clearly
supporting the rule, in all of which the deferdant's h?gh tension elec-
tricity caused electrical interference with the plaintiff's telegraph
_-~munications. Eastern & South African Tel. Co. v. Cape Town Tramways
Co., [1902] 4.C. 38%; Lake Shore & M.5. R. Co. ¥. Chicago, L.3., & S.B.
R. Co., (1911) 48 Ind. App. 584, 92 K.E. 989; Postal Telegraph-Cable
Co. V. Pacific Gas & HElec., Co., {1927) 202 Cal, 382, 260 P, 1011. 3ee
also Robinson v. Kilvert, (1889) 42 Ch. Div. 88, where abnormal heat
from the defendant's mill damaged a very sensitive type of paper which
the plaintiff kept for sale on his premises, and recovery was denied
on the same principle.

An analogous case in the field of nuisance 1is Amphitheatres, Inc.,
v, Portland Meadews, (1948) 184 Or. 336, 198 P. 2d 247, where light
from the defendant's racetrack interfered with the plaintiff's outdoor
motion picture theatre. 7This case cites and relies on the other four.
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Comment:

a, Since the basis for the sirict ltability for abnermally dane
gerous activities is the unusual risk infilcled upon those in the
vicinity, &t is limited to such harm as may reasonably be expected to
result from such an activity, or from its misecarriage, to normal cone
ditions arcund it and the normal activities of others. The plaintiff
camnot, by himself resorting to an abnormally sensitive activity, im-
pose upon the defendant an additional burden of liability, even though
the defendant is aware of the fact. Where the harm would not have re-
sulied but for the abnormal and unduly sensitiive character of the
plaintiff's cwn activity, or conditions arising in the course of it,
the defendant's strict liability does not extend to such a result, al-
though he may still be liable for any negligence.

Tllustrations:

1., The A Company maintains and operates an electric transmis-
sion line carrying a current of 20,000 volts. Without any negli-
gence on the part of A4 Company the line causes electrical induction
currents in B Compan y's telegraph wires in the viclnity, which
jnterfere with the iransmission of messages. A Company is not
liable to B Company.

2. A, consiructing a building, operates plle driving machinery
which causes excessive vibration, abaormally dangerous to builldings
in the vicinity. B, in an adjoining building, is conducting scien-
tific experimenis with extremely delicate insiruments. Although the
vibration causes no other hamm to 3 or to the building, ir ruins the
instruments and prevents the expsriments, 4 1s not liable %o B un-
less he is found 1o be negiigent in his operation.
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§ 517. ANIMALS XEPT UNDER PJUBLIC SAKCTIOHN
' PO

THERE IS NO STRICT LIASILITY FOR THE PCSSESSION OF 4 WILD ANIMAL
OR AN ABNCHEMALLY DANGEROUS DOMESTIC AKIMAL, IF IT IS IN PURSUANCE OF A
PUBLIC DUTY TMPOS:D UPOF THE POS3E330R GR A FRANCHISE OR AUTHORITY
CONFERRING LEGISLaTIVE AFPROVAL CF THE ACTIVITIL.

Note to Tnstitute; The old Secticn is sound z2s far as 3t goes.
The defendant is not liable where he has undertaken the duty to the
public, as in the case of the superintendent of the national zoo in
Jackson v. Baker, (1904} 24 Aipp. D.C. 100. This 4includes any public
utility which has undertaken the positive duty of rendering the ser-
viee, as in the case of a carrier which must accept the animal for
transporiation. See Actliesseslskabest Ingrid v, Central R. Co. of New
Jersey, (2 Cir. 1914) 216 F. ?2 {carrier recuirsd to haul explosives);
Gould v. Wincna Gas Co., {1907} 100 Mass, 238, 111 N.W. 25% (gas pipes
in the street); Schmeer v. Jas Light Co., {1895) 147 N.Y. 523, 42 N.E.
202 {same).

The cases indicate, however, thai the defendant is also protected
when he has assumed no positive duty, but merely has legislative sanc-
tion to ge ahead if ne wants 1o, Thus:

Mulloy v. Starin, {1903} 191 ¥.Y. 21, 83 K.E. 588. & carrler trans-
porting bears. The majoriiy cpinion held that there was no sirict lia~
bility becatse it was "warranted in so doing," and clearly goes on au-
thorization rather than duty. One judge concurred on the ground that
there was a duty ito accept the bears; one dissentad on the ground that
there was no duty.

Stamo v. Eighty-Sixth St. Amusement Co., (1916) 95 Misc. 599, 159
¥.Y.5. 683. Strict liability when performing lions got into a theatre
orchestra. Dictum, distinguishing the Molloy case on the ground that
the carrier there was authorized to carry the bears, and so had legis-
lative sanction, although it was under no duty to do so.

Guzzi v. New York Zoclogical Saciety, (1929) i92 App. Div, 511, 1B2
N.Y.S. 257, affirmed (1922) 233 h.é. 511, 135 N.E. §97. The Society
had a ¢charter from the lezislature to conduct the zoo. It is not clear
whether 1% assumed any duiy to do so. The detision is put solely on the
ground cf legislative sanction in the bhafter. No strici liabiiity.

Pope v. Edward M, Rude Carrier Corp., (W. Va. 1953} 75 S.E. 2d 584,
Defendant, a truck carrier, was given the "righi" to transporti dynamite,
although it could refuse to accept such a shipment. No striet liabilifty,
on the ground of legislative sanction.

MeKinney v. City and County of San Franeisco, (1952) 109 Cal. App.
2d Bahy, 261 P. 2d 1060, Defendant maintained a public zoo., This was
held to be a governmental funciion, which left nuisance as the only pos-
sible ground of liabiiity. Held, that it was not a nulsance, citing the
Guzzi case above, and saying that there should be no 1iability ™where
the animals were maintained as a public enterprise under legislative au-
thority for educational purposes and to entertain the public.®

Hyde v. Gity of ltica, (1S40} 259 spp. Div, 447, 20 N.Y.5. 2d 335.
The city maintained a zoo. I%s chartazr did not authorize it to do so.
It was held strictly liable. The court distinguished the Guzzl case,
‘above, on the basis of sanction from the legislature.
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Cn the other hand, alilough no cases have been found, il seems quite
clear that the mere permit from & ciiy council to hold & circus would not
prevent strict liabiiity. Certainly the crdinary dog license does not
confer bmmunity from strict 1lability for dog bites. There musi be such
an authorization or sanction from the legisiative body as will indicate
an intent that the defendant may ecarry on his activity without ilability
so long as he uses vroper care. what is needed 1s language to say this.

1

as, The rules of striet liability impossd upon the pessessor of a
wild animal, or an abnormally daagerons domestie¢ animal, in §§ 507-515,
do not apply to persons uhko asz 2 t,a.rt. of their public duties are re-
guired W take the possession or custody of such animals. Thus there
iz no strlet lisbility on the part of a cosrmon carrier wnich is required
by law to accepit a bear, or an abnormally vicious dog, for transporia-
tion., ILikewise thers is ne lianility on the part of an employee, such
23 a superiniendent of a public zoo, who as a part of his official du-
tles to the public has undertaken io be responsible for the possession
s eustody of such animals,

b. Even where there is no duty to recelve possession of the ani-
=al, the defendant may be protected from sirlcht liability by a sanction
conferred by the lagLSLatL_, under eireumstances such as to indicate
approval of the activity sufficieni to confer immunity. Normally this
%5 the ecase when, under a2 franchise given fo such a defendant as 2 com-
mon carrier, it is authorized butl not required to accept dangerous ani-
mals for transportation, It is likewise the case where the legislature
grants to a city or other muﬁwcnpaj corporation the avtherity to estab-
1ish a public zoological garden., On the cther hand, it is not every
aunthorization or permission which can has taken o confer irmunity, by
giving such approval ito the asctiviiy az to indicate that 1t is intended
that there shall be no strict liability. Thus a permit from a city
couneil fto hold a circus will normally not prevent strict liability
wilen one of the lions escapes, nor dees the ordinary dog license confer
any dmmuni ty whatever from strict liabhility for deog bites, The question
is one of legislative intenlion in graniing the authorization 4in guestion.

t‘..‘r('U

¢. While publiec officers, common ca
fﬁwislative sanction are not sebject to =
stated in §§ 507~515, they are neverthele:
they fail to exercise ordinary care commar
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Memorandum 69-38 2/28/69
EXHIBIT IX

DRAFT STATUTE

An act to add Chapter 8 (commencing with Section 880) to

Part 2 of Division 3.6 of the Govermment Code, relating

to ultrahszerdous activities.

The paople of the State of California do enact as follows:

Section 1. Chapter 8 (commencing with Section 880) is added
to Part 2 of Division 3.6 of the Government Code, to read:

Chapter 8. Ultrahazardous Activities

Section 880. Classification as ultrahezardous activity a question of law

880. In any action that arises under this chapter, the question

whether an activity is "ultrahazardous" shall be decided by the court.

Comment, Under -Section 880, whether an activity is "ultrahazardous"
is to be determined by the court, upon consideration of all the factors
listed in Section 880.2, and the weight given to each which it merits upon
the facts in evidence., Unlike the characterizatien of specific cenduct
as reasonable or negligent, the imposition of striet liability under Sec-
tion 880.4 involves & characterization of the public entity's activity
itself, and a decision as to whether it is free te conduct it at all without
becoming liable for harm which results even though it has used all reason-
able care. This calls for a decision of the court. See Restatement, Torts,

Becond § 520, comment 1 at .68 (Tentative Draft # 10, 1964).



§ 880.2

Ssction 880.2. Determinative factors

88C.2. 1In determining under Section 880 whether an activity is
“ultrahazardous,” the court shall ccnsider the following factors:

(&) Whether the activity involves a high degree of risk of harm
to the person or property of others;

{b) Whether the gravity of the harm which may result from it is
likely to be great;

(c) Wnetber the risk cannot be eliminated by the exercise of
reasonable care;

(d) Whether the activity is not a matter of common usage;

(e) Whether the activity is inappropriate to the place where it
is carried on; and

(£) The value of the activity to the community.

Camment. Section 880.2 sets forth the factors which determine whether
an activity is “ultrahazardous."” The genersl rule of strict liability for
ultrahazardous activities is stated in Section 880.4; certain specific limi-
tations upon such liability are stated in Sections 880.6 and 880.8.

For an activity to be ultrahazardous, not only must it create a danger
of injury to others, but the danger must be an sbnormal one. In general,
such dangers arise from activities which are in themselves unusual, or fram
unusuel risk created by more usual activities under particular circumstances.
In determining whether the danger is abnormal, each of the factors listed
in this section is: important and all must be considered. Any one of them
is not necessarily sufficient of itself in a particuler case, and ordinarily
several of them will be required for strict liability. DBecause of the inter-

play of these varicus factors, is is not possible to reduce ultrahazardous
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§ 8B8o.2
activities to any exect definition. The essential question is whether
the risk created is so unusuml, either because of its megnitude or because
of the circumstances surrounding it, as to justify the imposition of
striet liability for the harm which results from it even though it is
carried on with all reasonable care. TFor further discussion, see generally
Restatement, Torts, Second § 520, comments g-k, at 6L-68 (Tentative Draft

# 10, 1964).



§ B8o.4

Section 880.4. Conditions of liability

880.4. Except as provided in this chapter, a public entity carry-
ing on an ultrahazardous activity is liable for injury caused by such
activity if the plaintiff establishes that the activity was ultra-
hazardous and that the injury was proximately caused by the ultra-

hazardous activity.

Comment. Section 880.4 states the basic rule of strict liability for
public entities carrying on an ultrahazardous activity. For the factors
determining whether an activity is ultrahazardous, see Section 880.2. This
section supplements the existing statutory liability for dangerous condi-
tions {Chapter 2 of this part} and for negligent or wrongful acis generally
of public employees {Sections 815.2, 820}. The latter statutory provisions
contain or are subject to such exceptions, immunities, or defenses as to rem-
der them irreconcilable with & theory of strict libaility for ultra-
hazardous activities. See, e.g., Section 835.4 {no liabvility for dangerous
gondition created by reasonable act). For that reason, this chapter is
intended to be self-contained, stating not only the basic rule of liability
but also all applicable defenses. See Sections 880.6-881.4.

The liability stated in this section is not based upon any intent to
inflict injury nor negligence in conduct. On the contrary, the entity
is liable although it hes exercised the utmost care. The liability
arises out of the activity itself and the risk which it creates of harm
to those in the vicinity and is based upon 2 policy which requires an
ultrahazardous .enterprise to pay its way by compensating for the injury

it causes.
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§ 880.k

It should be noted that the rule of strict liability stated in this
section is not only subject to specific defenses but also applies (by
virtue of the requirement of proximate causation) only to such harm as is
within the scope of the abnormal risk which is the basis of the liability.
For example, the thing which makes the storage of explosives in a city
ultrahazardous is the risk of harm to those in the vicinity if it should
explode. If an explosion occurs, the rule stated in this section applies.
On the other hand, if for some reason a box of explosives simply falls on
8 visitor, this section has no applicability. In such a case, the liability,

if any, will be dependent upon the other provisions of this part.



§ 880.6

Section 880.6. Contributing .actions of third perscns, animals, and forces
of nature

880.6. A public entity is not liable under Section 880.4 for
injury brought about by the intervention of the unforegeeabdle

{a) Operation of a force of nature,

(b) Action of another animal, or

{c) Intentional, reckless, or negligent conduct of a third person.

Camment. [For general discussion of this exception, see Restatement,

Torts, Second § 522--Exhibit I.}



§ 880.8

Section 880.8. Plaintiff's abnormally sensitive activity

880.8. 4 public entity is not liable under Section 880.4 for
injury which would not have resulted but for the abnormally sensitive

character of the plaintiff's activity.

Comment. [For genersl discussion of this exception, see Restatement,

Torts, Second § 524A--Exhibit I.}



§ 881

Section 881. ILiability to trespassers

861. A public entity is not liable under Section 880.4 for
injury to one who purposely or negligently trespasses on public
property for injury done to him by an ultrahazardous activity which
the public entity carries on upon its property even though the

trespasser has no reason to know that such an activity is conducted

there.

Comment. [For general discussion of this exception, see Restatement,

Torts, Second § 520B--Exhibit I.]



§ 881.2

Section 881.2. Assumption of risk

881.2. A public entity is not liable under Section 880.4 for
injury to one who assumes the risk of injury from the ultrahazardous

activity.

Comment, [For general discussion of this exception, see Restatement,

Torts, Second § 523--Exhibit I.]



§ 881.k4

Section 881.4. Contributory negligence

881.4. (a) Except as provided in subdivision (b), the contribu-
tory negligence of the plaintiff is not a defense to the liability
imposed by Section 880.4,

{b} The plaintiff's contributory negligence in knowingly and
unreasongbly subjecting himself to the risk of harm from the ultra-
hazardous activity is a defense to the liability imposed by Section
880. 1. |

Comment. [For a general discussion of this exception, see Restatement,

Torts, Second § 524--Exhibit I.]
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